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Current Vopics. 

HE lawyers of this State, the aggregate 
number of whom has been variously 
estimated at from 15,000 to 20,000, appear 
to be in no particular hurry to register their 
names and other personal data with the 
clerk of the Court of Appeals, in accordance 
with the provisions of chapter 165, Laws of 
1898, which went into effect on the first day 
of September last. Since that date about 
6,500 attorneys have complied with the pro- 
visions of the law referred to, but there prob- 
ably remain something like 12,000 who have 
not vet done so. It may be well to remind 
these attorneys that but little more than a 
month remains in which to file their certifi- 
cates, and that after the first day of January 
next the practice of the law without having 
complied with the provisions of chapter 165, 
will make them liable to prosecution for 
misdemeanor. 
been required for the registration of less than 
7,000 attorneys, it follows that, at the same 
rate, there will be a large number of delin- 
quents on January Ist, next, unless the num- 
ber of attorneys in ‘the State of New York 
has been much overestimated. Lawyers 
will be lawyers just the same, whether they 
file their certificates or not, but they will not 
be permitted to practice their profession 
without complying with the law, unless the 
district attornevs of the various counties fail 
to perform the duty with which they are 
charged, viz.: the prosecution of all violators 


Vor. 58 — No. 22. 





Nearly three months having | 





of the statute. In addition it may be well to 
remember that all attorneys who continue 
to practice after January Ist, next, are liable 
to have their cases thrown out of court sans 
ceremony. We are informed that evidence 
is accumulating daily which shows that 
already there has been a very large amount 
of perjury committed in the filing of certifi- 
cates by “shysters” who never have been 
admitted, but who swear they have been, 
thus boldly attempting to turn to their ad- 
vantage a law which was primarily intended 
to shut them out. If this be true — and we 
have the highest authority for so declaring 
—an example or a number of cxamples 
should be made of these unscrupulous harpies 
of the law. It further develops that the 
number of unauthorized practitioners in this 
State who have been and are now practicing 
law is astonishingly large. The clerk of the 
Court of Appeals finds the details of admin- 
istering this law no light burden. New cer- 
tificates are now coming in slowlv, averaging 
perhaps not more than twentv-five or thirty 
a dav, but the large number of letters being 
received daily from well-known attorneys, 
inquiring as to whether certain other per- 
sons have filed certificates, indicates that the 
attorneys of the State are alert and intend to 
take advantage of their opportunities of 
dealing heavv blows to the 
This is as it should he. 
aimed at is the procurine of an official revis- 


* shvsters.” 
The princinal obiect 


ter of the attornevs and cotnselors of the 
State, with the view of shutting ont the con- 
siderahle number, particularly in the laroe 
vities of the State, who are nracticine with- 
out ever havine heen admitted. and it seems 
{0 us it is clearly the dutv of every attorney 
fo uphold the law bv prompt comnliance 
with its provisions in order that the “ shvs- 
ters” and harpies of the profession may be 
deprived of their occupations. 


We fil, in a recent issue of the Boston 
Herald, some very sensible and timely obser- 
vations upon the subject of so-called Chris- 
tian Scientists, whose status before the law 
is so soon to be settled in England as a 
result of the death of Harold Frederic. 
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Speaking of fanaticism and its dangers, this 
clever writer says: 


It is all well enough to say that an insult is not 
an insult to a man who lives above it, while to 
another it is something to set the blood boiling 
and full occasion for a blow or a duel. But over 
yonder goes by a man with one leg amputated 
at the thigh. To the average observer he is a 
fellow-mortal who will have to hobble through 
the remainder of life with the best help to be got 
out of a white ash substitute, with india rubber 
kneepans. Well, but why not heroically say of 
white ash legs and india rubber kneepans that 
they are neither good nor bad, unless thinking 
makes them so. Only think them just as good 
as legs of bone, muscle and cartilage, and —to 
you—are they not just as good? No matter 
about somebody else’s view of the question. 
This is your funeral, not his; and if you can 
make it a wedding festival with your artificial 
bride, so much the clear gain. 

Better yet! Suppose, like certain Hindoo 
fakirs, you can triumphantly persuade yourself 
that there is no such thing as matter, and con- 
sequently that a flesh and bone leg is just as 
sheer an illusion and nonentity as a white ash 
and india rubber one, why, then, of course, it 
logically follows that you have neither lost one of 
the first kind nor strapped on one of the second. 
Consequently you are just as well off as anybody 
else, and precisely where you were before the 
empty idea got into your head that there was 
anything at all to amputate. What is there, 
then, to make an ado over? 

Fortunately for human sanity, the lines of 
nature are laid down so hard and fast that only 
an exceptional few are capable of being as 
severely logical as their creeds seem to demand. 
Even those who resolve the human stomach, 
along with beef and potatoes, into pure forms of 
thought are careful to indulge in these forms of 
thought three times a day, seeing that non-in- 
dulgence in them is accompanied with other 
forms of subjective emotional anguish, not eas- 
ily to be thought down; so that in reality it all 
comes to the same thing, and is only six of the 
one and half a dozen of the other. Not so, how- 
ever, with your genuine, thoroughbred fanatic. 
He takes straight across country, regardless of 
ditches, hedges or stone walls. There are no 
ditches nor hedges, no bones to break nor skulls 
to crack; all is pure spirit. Just such fanaticism 
as this the British coroner’s jury pronounces 
indictable for the loss of so prominent and serv- 
iceable a life as that of Harold Frederic. He was 
dangerously ill. “No; nobody is dangerously ill, 
unless he thinks so!” He was in sore need of 
nursing and medical care. ‘“ No; nobody is in 
need of these, unless he thinks so! Induce him 
to think differently and he will be as well as any- 








body.” All the most pathetic and tragic ele- 
ments—a loving wife, a logic-mad mind 
practitioner and the sacrifice of a highly valuable 
life — combine to make this a case of world-wide 
interest. Where must fanaticism step out and 
law step in? 

We are particularly pleased to see a news- 
paper of the standing and ability of the Bos- 
ton Herald opposing this dangerous cult, for 
Boston appears to be a veritable hot-bed 
of “Christian Science.” We are told that 
in that city they have a $200,000 church edi- 
fice, with a regular attendance of at least 


1,500, and that this Mother church has a . 


total membership of 10,000, with fully 350 
branch churches and societies in various parts 
of this country and Europe. As is further 
pointed out in the article referred to, these 
faiths start out with a practical and fruitful 
idea, that, namely, of the great influence of 
thought in controlling external phenomena, 
but carry it to an absurd conclusion. Every 
physician worthy of the name recognizes 
the subtle and mysterious connection be- 
tween mind and body, and seeks to help the 
one by stimulating the other. Cheerfulness 
and hope are prime necessities, but their 
influence has its limitations; otherwise one 
might, by mere effort of the mind or will, 
live forever. One is reminded of the reply 
of a scoffer who, when asked as to his ideas 
of the efficacy of prayer, replied that he 
would believe in it when someone prayed the 
wart off of his own or somebody else’s nose. 
This, of course, was a flippant, perhaps sac- 
rilegious remark, with which one has no 
need to agree or even to smile at; but it, 
nevertheless, points a moral. It has been 
well and truly said that when quackery is 
based upon pseudo-religious superstition it 
is a positive public danger, as in the case of 
a man who kills his child in obedience to the 
belief that the sacrifice must be made as a 
duty to God. But it may be asked what is 
“Christian Science?” According to the 


statement of one of its leading exponents 
before a committee of the Massachusetts 
legislature, it is a religion to which is 
assigned the re-establishing of the teachings 
and practices of early Christianity, and that 
it_does its healing by virtue of divine law 
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which always has existed, and always will | 
It was further claimed that these | 


exist. 
peculiar people derive their license to heal 
from a higher than human power, and that | 
no medical board or legislative body could 
take from them their right of thinking and of | 
prayer. The New York Sun points out that | 
this is not Christian Science at all, but a | 
form of faith which yields obedience only to | 
a “higher than human power,” disdaining 
submission to the laws and experience of | 


human medicine or the authority of the | 
State, and that practically it is like the polit- 
ical and social anarchy which defies and | 
assails the organization of society as hostile 
to its principles. The Sun adds: “ It is even | 
worse, because it assumes to put forward in 
the name of true religion its superstitious 
belief in its heavenly inspiration and illumin- 
ation as a ‘science,’ or as actually demon- 
strated and irrefutable fact and knowledge. | 
On this assumption it arrogates to itself the 
right to deal with human life and health as | 
divinely appointed ‘healers’ infinitely supe- 
rior to the medical profession, which relies 
on human skill.” 

Legal toleration of such fanaticism obvi- 
ously would be dangerous to the community. 
With a view of controlling and regulating 
the matter, a bill was introduced at the last 
session of the New York legislature, but 
because of the protests of the “ Christian 
’ or for some other reason, it was 

Their argument was that the 


Scientists,’ 
smothered. 
bill “ was prohibitive outside the practice of 
medicine,” and that it “would rule out of 
the healing realm all who were unable to 
pass an examination in the branches of medi- 
cal learning satisfactory to the examining | 
board.” No doubt this accurately expresses | 
the object of the bill, and that it is a worthy | 
one will, we think, be generally admitted. | 
Legislation regarding this sort of practice 
ought to be passed without delay, in spite of 
the specious objection that it would be a |! 
“blow at religious liberty.” Meanwhile, it | 
is well to recall the fact that section 193 of | 
the New York Penal Code provides that | 
manslaughter in the second degree may con- | 
sist of homicide committed without design | 


’ 


to effect death, “ by any act, procurement or 
culpable negligence of any person.” 


In connection with the practical working 
of the Criminal Evidence Act, which recently 
went into effect in England, it is worthy of 
note that a question has been raised as to 
whether there can be any prosecutions for 
perjury alleged to have been committed by 
prisoners testifying in their own behalf. In 
a recent charge to the grand jury at Mold, 
by Mr. Justice Wills, he recommended them 
to throw out the bill for perjury alleged to 
have been committed by a man who had 
given evidence on his own behalf at the pre- 
ceding assizes. In another somewhat simi- 
lar unreported case, tried some three or four 
years ago at Mold, before Lord Justice 
Vaughan-Williams, the fact is pointed out 
by a correspondent of the Times that the 
learned judge laid down exactly the oppo- 
site doctrine. He described the prosecution 
as a most proper one, and after a verdict of 
guilty had been returned, sentenced the pris- 
oner to three months’ hard labor, stating that 
it was all-important that prisoners should 
know that they could not commit periturv 
with impunity. Tt appears, however. to this 
correspondent that the two decisions are 


clearly reconcilable. In the first case the 


| learned judge, Mr. Justice Wills. apnears to 
have considered that an effort was being 


made after an acquittal to trv again the issue 
the jurv had already decided — viz., guilty 
under another form. and to 
that he took exception, holding it to be not 





or not guilty 





only unfair, but unconstitutional, to trv a 
man twice on the same isstie. In the case 
tried hefore Lord Tustice Vauchon-Williams 
the prisoner had been convicted. but he had 
in the course of his defense denosed on oath 
to a fact which, though immaterial to the 
issne, was not the issue itself, and upon 
which the jury had given no verdict at all. 
The difference may be simplv illustrated 
thus: A man is charged with shooting an- 
other: he swears he did not shoot him. and 
that he never had a pistol in his life; the jurv 
acquit him. Although he could not be tried 
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for perjury in swearing that he did not shoot 
the other, he could be tried for saying he 
never had a pistol in his life, the distinction 
being that the jury had tried the one issue 
and had not tried the other. There would 
seem to us to be no need of making any such 
fine distinction. We find ourselves, unhap- 
pily, out of accord with Mr. Justice Wills, in 
his view that trial on the charge of perjury 
alleged to have been committed during the 
trial of accused would be in effect a second 
trial for the same offense. Indeed, the 
offense is a distinctly separate one, growing 
out of the prosecution for the first one, and 
though the evidence may be substantially 
similar in the two prosecutions that fact does 
not seem to us material. If it were other- 
wise, a premium would, indeed, be placed 
upon perjury, and a prisoner might go to 
any extent he pleased with impunity. It is, 
of course, an elementary principle that a 
prisoner cannot be required to criminate 
himself. If, on cross-examination, he re- 
fuses to answer the direct question whether 
or not he committed the crime with which he 
is charged, will he not, in effect, be criminat- 
ing himself? This may, to some extent at 
least, serve to explain why the law looks with 
considerable leniency wpon the answers of 
accused persons testifying in their own be- 


half. 


Among the certificates or affidavits filed 
during the past week with the clerk of the 
Court of Appeals, was one by Austin Smith, 
of Westfield, Chautauqua county, who gives 
his age as ninety-four in March last. It is 
further stated that Mr. Smith was graduated 
from Hamilton College in 1836 and admitted 
to the bar in 1838, and that he has lived 
continuously since 1830 in the house he now 
occupies. While not now actively engaged 
in the practice of the law, Mr. Smith is still 
a member of a law firm in the village of 
Westfield. It is regarded as certain that he 
is the oldest attorney in the State of New 
York, and one of the oldest in the United 
States. Can any other State produce an 
older attorney? 








Hotes of Cases. 


Carriers—Injury to Passenger — Proximate 
Cause.—In Denver & R. G. R. Co. v. Bedell, 
decided by the Court of Appeals of Colorado, in 
September, 1898 (54 Pac. R. 280), it appeared that 
a passenger on a car, in attempting to close a door 
which had been left open for some time and was 
causing discomfort because of cold air, was in- 
jured by reason of a sudden lurch of the car, 
which precipitated him through the doorway. It 
was held that the injury was the direct and logical 
result of the carrier’s negligence in not closing the 
door, and hence the carrier was liable, although 
the lurch of the car was the immediate cause of 
the injury. 

The court said in part: 

The plaintiff was a passenger on the defendant's 
car. Through the negligence of the defendant's 
servants, the car doors were suffered to remain 
open, so that the car was filled with cola air and 
became uncomfortable. The plaintiff, to remove 
the cause of the discomfort, undertook to close 
the rear door, and, as he was in the act of so 
doing, the car gave a sudden and violent lurch, 
which precipitated him through the doorway, and 
threw him upon the ground, thus causing the in- 
jury complained of. The plaintiff was not bound 
to endure the discomfort of the car, and incur the 
risk of contracting some malady. As the railroad 
company failed to protect him, it was his right to 
undertake his own protection. But the instruction 
said that the leaving of the car doors open could 
not be considered as establishing any negligence 
on the part of the company for which a cause of 
action could arise to the plaintiff, because the in- 
jury was not the proximate result of the condition. 
This presentation of the case to the jury was erro- 
neous. While the lurching of the car was the 
immediate cause of the injury, the plaintiff would 
not have been exposed to the danger of injury 
except for the negligent leaving open of the car 
doors. The accident was the result of the concur- 
rence of the defendant’s negligent failure to close 
the doors, and the lurching of the car; but if the 
former condition had not existed the plaintiff 
would have been unharmed by the latter. A party 
through whose neglect another is exposed to, and 
sustains, injury, without any fault of his own, 
from some concurrent cause with which the negli- 
gent party may not be specially chargeable, is 
responsible for the injury. The injury is the direct 
and logical result of the negligence (Burrows v. 
Coke Co., L. R. 5 Exch. 67; Titcomb v. Railroad 
Co., 94 Mass. 254; Hunt v. Town of Pownal, 9 Vt. 
411; Winship v. Enfield, 42 N. H. 197; Davis v. 
Garrett, 6 Bing. 716; Scott v. Shepherd, 2 W. BI. 
892; City of Denver v. Johnson, 8 Colo. App. 384. 
46 Pac. 621). The facts in Burrows v. Coke Com- 
pany were that the defendants furnished the plain- 
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tiff with a defective gas pipe, through a hole in 


which gas escaped. A gasfitter unconnected with 
the defendants was at work on the internal gas 
fittings of the premises. When the gas was turned 
on it began to escape in the plaintiff's shop. A 
servant of the gasfitter, being at work in an 
upper room, on being informed that there was an 
escape of gas below, went down with a lighted 
candle in his hand to discover where the fault in 
the apparatus was, and immediately on his enter- 
ing the shop an explosion ensued, causing the 
damage for which the action was brought. It was 
contended that the bringing of the lighted candle 
in contact with the gas, and not the defect in the 
gas pipe, was the proximate cause of the accident, 
and that the defendants’ conduct was too remote to 
subject them to liability; but the court held the 
plaintiff entitled to recover, Pigott, B., saying: 
* Now, ‘here the escape of the gas and its ignition 
was the proximate cause of the injury; but the 
defective condition of the pipe was the main or 
efficient cause, and for that defect the defendants 
are responsible, unless the plaintiff himself con- 
tributed to the explosion.” 


en 


INJURY TO PEDESTRIAN CAUSED BY 
BROKEN TROLLEY WIRES. 


PERSONAL INJURY FROM FRIGHT ACCOMPANYING 
ELectric SHOCK. 





New YorK SuPpREME Court — APPELLATE 
Division — SECOND DEPARTMENT. 


1808. 


Present: Hons. Witt1Am W. Goopricu, P.J.; 


November, 


Epcar M. CuLLen, WILLARD BartTLett, Ep- 
waRD W. Hatcu and JoHn Woopwarp, JJ. 
Rose T. :O’FLanerty, Respondent, v. Nassau 


Evectric RarLroaD Company, Appellant. 


The falling of a trolley wire into the street raises 
a presumption of negligence on the part of 
the company which maintains such wire, 
which will create a liability for injuries sus- 
tained by a passer-by, unless the conditions 
are satisfactorily explained so as to overcome 
such presumption of negligence. 

Testimony of defendant’s employees to a system of 
inspection of such wires will not relieve de- 
fendant of this presumption of negligence as 
matter of law, but the witnesses, being inter- 
ested persons who might have a motive of 
shielding themselves from blame, their testi- 
mony presents a question for the jury. 

Where the testimony shows the use of an auto- 
matic device for cutting off the current when 
a wire falls to the ground, the communication 
of a shock to a passer-by will authorize a find- 
ing that such appliances were not in working 
order at the time of the accident. 








The rule that a recovery cannot be had for in- 
juries occasioned by mere fright does not ap- 
ply where such fright was occasioned by and 
accompanied an electric shock, to which plain- 
tiff was subjected through defendant’s negli- 
gence. 

The fact that a medical expert, called to examine 
plaintiff some time aiter the injury, testifies 
that he was given the history of the case, will 
not prevent his giving his opinion as to the 
permanent character of plaintiff's injuries. 


Appeal from a judgment entered upon a verdict 
of a jury, and from an order denying defendant’s 
motion for a new trial. 


Hatcu, J. — Although the record in this case is 
somewhat voluminous, in its disposition but little 
discussion is required. It is undisputed that the 
defendant's trolley wire broke, and one end of the 
broken piece fell to the ground. The plaintiff, at 
the time when the wire broke, was passing along 
the street, as was lawiully her right; and at about 
the same time the wire fell she was in its immedi- 
ate vicinity. The evidence satisfactorily discloses 
that she received a shock of electricity sufficiently 
violent to throw her to the ground, and that upon 
regaining her feet she was again shocked and was 
again thrown down. While much argument by 
the appellant is devoted to showing that the plain- 
tiff was not in the vicinity where the wire 
grounded, yet plaintiff’s testimony was that some- 
thing struck her upon. the back and she received 
a shock, and the testimony of witness was that the 
wire was near her when it fell. That she was 
thrown down twice is not disputed, and it was for 
the jury to say whether her fall was occasioned by 
electrical shock. Measurements and statements of 
witnesses as to particular places where the wire 
struck or remained upon the ground are not con- 
clusive. It is not entirely clear from the testimony 
whether she received the shock by coming in con- 
tact with the wire, or whether she occupied such 
a position as caused her body to form a circuit 
through which the electricity, flowing from the 
broken wire, or some part of it, passed. Either 
conclusion we think is permissible from the testi- 
mony. 

The injuries which the plaintiff thus received 
were serious, and, as the evidence tended to estab- 
lish, permanent in character. While it is true that 
injuries arising from fright alone do not authorize 
a recovery, yet, where there is physical injury ac- 
companying fright, it furnishes basis for a recov- 
ery of damages. Here the jury were authorized to 
find the existence of electrical shock and fright 
produced by it, the whole causing plaintiff's present 
condition. The falling of the trolley wire into the 
street raised a presumption of negligence on the 
part of the defendant, and in the absence of con- 
tributory negligence, of which no claim was made 
that it existed, created liability for the injury thus 
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sustained, unless the defendant satisfactorily ex- 
plained the conditions so as to overcome the pre- 
sumption of negligence which thus arose (Jones 
v. Union Railway Co., 18 App. Div. 267). The 
defendant claims that by its proof it successfully 
met the presumption, and established by its con- 
clusive evidence that it was without fault. In this 
regard it is contended that its evidence established 
that it used, in the construction of its trolley wire, 
and the supports for the same, such material as is 
commonly used for such purpose, and the best 
which the market affords; and that its method of 
construction and supports was in accordance with 
the best plan which practical use has demonstrated 
to be proper. 

It is also contended by the defendant that in ad- 
dition to thus establishing the use of proper ma- 
terial and care in construction, it had a system of 
inspection under which its trolley wire and the 


supports were carefully examined at least once in 


every four days; and in addition thereto that the 
wire which broke, and the supports in connection 
therewith, were inspected the day before the wire 
broke and found to be in perfect order. We think 
there are two considerations appearing from the 
testimony which answer this claim. The system 
of inspection which the defendant claims to have 
existed rests for its support upon the testimony of 
interested witnesses, charged with the duty of dis- 
charging this obligation. Under well-settled rule, 
therefore, this testimony was that of interested 
persons, who had, or might have, a motive tor 
shielding themselves from blame. Under such cir- 
cumstances their credibility was involved, and be- 
came a question to be determined by the jury 
(Volkner v. M. R. Co., 134 N. Y. 418). In ad- 
dition to this, it was disclosed by the testimony 
that the defendant employed a device called the 


breaker system, which, when properly constructed | 


and in proper working order, would throw the 
current off the wire the moment it came in contact 
with the ground. This device was explained by 


the conditions which he found. 


Prof. Sheldon, an expert witness called by the | 


plaintiff, whose testimony upon this subject is 
adopted by the defendant as correct. This witness 
testified that this breaker would have the effect 
claimed for it if it was properly adjusted. 

As we have before observed, the jury were au- 
thorized to find that the plaintiff received her 
injuries by reason of the passage through her 
body of the current of electricity coming through 
the ground after the same had escaped thereto from 
the broken wire. Upon this subject Prof. Sheldon 
said: ‘“ The trolley wire and the system of feeders 
constitute a good conductor; the rail and the 
supplementary conductors for return also consti- 
tute a good conductor; the wire striking the 
ground as between it and the rail, between its 
terminal and the rail, a fairly large resistance of 
the human body, through the shoes, though the 
feet should be interposed between these two points, 








the rail and the wire —the wire should strike the 
ground—the human body offering resistance 
about the same as that of the earth, would divide 
the current with the earth in returning it to the 
rail.” The jury were therefore authorized upon 
this testimony to find that the automatic device 
was either not properly adjusted or was not in 
proper working order; for, had it operated prop- 
erly, the current would have been immediately cut 
off, and thus none passed through the body: 
whereas it continued to escape for a period long 
cnough to twice shock the person. Under such 
condition the jury were permitted to find that the 
condition of the wire and its appliances was not 
consistent with the testimony of the defendant, 
and therefrom conclude that the defendant 
guilty of negligence in not discharging its duty 
(Scherer v. Hally Manufacturing Co., 86 Hun, 37). 
It follows, therefore, that this claim of the defend- 
ant may not be sustained. 


was 


Nor do we think that error was committed in 
permitting the witness King to testify as to the 
permanent character of the plaintiff's injuries. He 
was not called the purpose of testifying 
whether the condition he found present when he 
made his examination was the result of the injuries 


for 


alleged to have been received; consequently a his- 
tory of the case had little or no bearing as forming 


a basis for the expression of his opinion. He de- 
tailed at length all of the conditions which he 
found present, and these conditions evidently 


formed the basis from which he reached his con- 
clusion. The therefore, different from 
Connelly v. Manhattan Railway Co. (60 Hun, 495) 
and Page v. Mayor (32 N. Y. State Rep. 563); in 
each of those cases the inquiry was directed to 
whether the existing condition might have been 
produced by the injury; while, in the present case, 
the inquiry was, would her present condition be 
permanent or not? ‘ 


case is, 


A history of the case was, 
therefore, not essential, and the witness stated fully 
In People v. Mc- 
Elvaine (121 N. Y. 250), the question was some- 
what different. There the issue was as to the 
sanity of the defendant at the time of the commis- 
sion of the crime, and the witness was permitted 
to answer without disclosing the facts upon which 
he based his conclusion. It is apparent that such 
case had no application to the present one. 

In addition to this, the defendant has not raised 
the question which it seeks to present. No objec- 
tion was made to the statement that he “ got a 
history of the case,” or to the question which 
produced such answer. The objection interposed 
was upon the ground of incompetency; while the 
exception presents the additional ground that it is 
incompetent and immaterial. The testimony was 


competent, because directed to her existing con- 
ditions, and the witness was competent to testify, 
The testimony 
No suggestion appears in this ob- 


as he had qualified as an expert. 
was material. 
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jection that the witness was not disclosing the 
facts upon which he based his opinion, and the 
court was left clearly in the dark, as we should now 
be except for the insistence of counsel, that any 
such point as now urged was intended to be pre- 
sented. This point, even if good, which it is not, 
would not now be available. 

It follows that the judgment should be affirmed, 
with costs. 

Judgment and order affirmed, with costs. 

All concur. 


es 


NEGLIGENCE CAUSING INJURY TO PER- 
SON AND PROPEKTY-—ONE OR TWO 


CAUSES OF ACTION. 

N those cases where a negligent act, either of 
| commission or Omission, Occasions an injury 
to the person and to the property, has the party 
injured one or two causes of action? There is a 
seeming conflict in the decided cases in this State 
upon this question. 

The writer hereof contends that on principle 
there are two causes of action — one for trespass to 
the person and one for trespass to the property; 
and declares this to be the doctrine of the Court of 
Appeals, and has been ever since the affirmance, 
without opinion, of the case of Mulligan v. The 
Knickerbocker Ice Co. (109 N. Y. 657). 

The Appellate Division, First Department, is of 
a different opinion. In the recent case of Reilly v. 
The Sicilian Paving Co. (28 Civ. Proc. Rep. 59), 
that court hold that “if a party suffers an injury to 
his person and also to his property, by reason of 
the negligence of another, these injuries constitute 
but a single cause of action, although entitling the 
plaintiff to different items of damage.” In this 
case the plaintiff, while driving in one of the public 
streets of the city of New York, sustained a per- 
sonal injury by his carriage coming in contact or 
colliding with a pile of sand negligently left un- 
guarded in the roadway by the defendant. His 
carriage was also damaged at the same time and 
from the same cause. This action was brought to 
recover damages for the personal injuries sus- 
tained by the plaintiff, and, after issue had been 
joined, the plaintiff also instituted another action 
against the defendant in the District Court of the 
city of New York to recover the damages to the 
carriage. The action in the District Court was 
prosecuted to and resulted in a judgment in favor 
of the plaintiff, which was thereafter satisfied by 
the defendant. After the satisfaction of that judg- 
ment the defendant, by permission of the court, 
served a supplemental answer to the complaint in 
this action, setting up that fact as a bar to a re- 
covery herein. The issue thus raised came on for 
trial, and the plaintiff, to establish the defendant’s 
negligence, offered in evidence the judgment-roll 
in the District Court action, his contention then 
being that the judgment in that action established 














| complaint herein. 





the defendant’s negligence in this one, and was res 
adjudicata upon that subject. For this purpose the 
judgment-roll was received in evidence. At the 
close of the plaintiff's case, upon the defendant’s 
motion, an order was made dismissing the com- 
plaint, and from the judgment entered thereon the 
plaintiff has appealed. 

McLaughlin, J., who writes the opinion of the 
court, says: The cause of action upon which the 
recovery was had in the District Court was the 
same as the cause of action upon which a recovery 
was sought in this action. What was it? It was 
a cause of action to recover damages for the same 
wrong arising from and growing out of the same 
negligent act of the defendant referred to in the 
It was a single wrong and con- 
stituted one cause of action, although entitling 
plaintiff to different items of damages (Secor v. 
Sturgis, 16 N. Y. 548; Nothaus v. Hope, 77 N. Y. 
420; Howe v. Peckham, 6 How. Pr. 229). The 
damages resulting to the plaintiff from this wrong 
of the defendant must, under every well-recognized 
rule of law, be recovered, if at all, in a single ac- 
tion, and once for all (1 Encyc. of Pl. & Pr. 159, 
obtained the judgment which he did in the District 
Court for the damages to his carriage, at that 
moment the cause of action which included the 
injury to his person was extinguished. The recov- 
ery and payment of that judgment satisfied his 
entire claim. The fact that the action in the Dis- 
trict Court was commenced and the judgment 
therein recovered while this action was pending 
did not change the situation (Jex v. Jacob, 19 
Hun, 105; Reilly v. Sicilian Asphalt Paving Co., 
14 App. Div. 242). In referring to this rule, the 
court, in Secor v. Sturgis (16 N. Y. 548), said: 
“An entire claim, arising either upon a contract 
or from a wrong, cannot be divided and made the 
subject of several suits, and if several suits be 
brought for different parts of such a claim the 
pendency of the first may be pleaded in abatement 
of the others, and a judgment upon the merits in 
either will be available as a bar in the other suits,” 
and in Howe v. Peckham (6 How. Pr. 229), the 
court remarked: ‘“ The running against the plain- 
tiff’s carriage in the highway and breaking it and 
upsetting the plaintiff and injuring him by the 
careless negligence of the defendant, never consti- 
tuted but one cause of action, and in which the 
plaintiff recovered his damages as well for his per- 
sonal injury as for the injury to his property.” 
The remarks of Lord Coleridge in Brunsden v. 
Humphrey (14 Q. B. Div. 141) are also quite ap- 
plicable. He said: “ But it seems to me a sub- 
tlety not warranted by law to hold that a man 
cannot bring two actions if he is injured in his arm 
and in his leg, but can bring two if, besides his 
arm and leg being injured, his trousers, which 
contain his leg, and his coat sleeve, which contains 
his arm, have been torn.” 

One not acquainted with the case of Brunsden 
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Vv. tlumpnhrey, irom the manner in wiicn ciiea by 
by wir. yusuce Might ve icd lu 
beueve that the Myilsu case upneiu ie Gucirilic 
jaid GOwWn Dy the mppeliate Vivision, whereas tue 
exact COMirary 1S Me truln. we Mippanc remlarKs 
Ol Lord Coueriage, quoted by Mr. yusuce wMc- 
Laughiin, are irom the dissenung opimion in tnat 
case. What brunsden vy. tiumpnrey reauy aid 
decide 1s as 10llows: Wamages to goods and 
injury to the person, ailnough they nave been 
occasioned by one and the same wrongiui act, are 


MCLAUZ Nin, 


iniringements of dilerent riguts, ana give rise LO 
disuinct causes of acon; and, theretore, the recov- 
ery im an action of compensation tor tne damage 
to the goods. is no bar to an action subsequently 
commenced for the injury to tne person. in this 
case the plaintiff brought an action in a county 
court for damages to his cab, occasioned by the 
negligence of the defendant's servant, and, having 
recovered the amount claimed, atterwards brougin 
an acuon in the High Court ot Justice against the 
defendant, claiming damages for personal injury 
sustained by the plaintitf through the same negli- 
gence; and it was held (reversing the judgment 
of the Queen’s Bench Division, 11 Q, B. Div. 712), 
Lord Coleridge dissenting, that the action in the 
High Court was maintainable, and was not barred 
by the previous proceedings in the County Court. 

The decision of the English court is well consid- 
ered, closely reasoned, and supported on principle, 
and by a number of authorities cited by the judges 
writing the opinions of the majority of the court. 
Lord Coleridge was alone in his dissent, and the 
force of his reasoning, as well as tne substance of 
his argument, is shown by the quotation given in 
Mr. jusctice McLaughlin’s opinion. He over- 
looks the fundamental distinetion between trespass 
to the person and trespass to the property; or, as 
we term it, injury to the person and injury to the 
property. 

The doctrine laid down in the case of Mulligan 
v. The Knickerbocker Ice Company, above 
referred to, is in entire harmony with that an- 
nounced in the case of Brunsden v. Humphrey. 
That case was affirmed without opinion, 109 N. Y. 
657, and the opinion of the lower court has never 
been published until the editor of the Civil Pro- 
cedure Reports resurrected it from the tomb of 
the “ Appeal Books ” and publishes it entire in the 
current number, pages 63-67. From this report 
we learn that this was an action brought to recover 
damages for injuries to the plaintiff's person, sus- 
tained by being thrown from his wagon while it 
was standing in Park avenue, in the city of Brook- 
lyn. The accident was caused by one of the 
defendant’s wagons being driven against that of 
the plaintiff's, damaging his wagon and throwing 
him out. The amount of the damages to the 


wagon was agreed upon, payment made and a 
The plaintiff then brought suit for 


release given. 








ule personal injuries and recovered a veraict ior 
975¥v im wie Cly courte OL brooklyn. A Motion 
lur a new Lrlal was overruied, ana tile Geleliuadiie 
appeaied Lo the General Lerm, and on yaluary <5, 
1000, tue Judgment and tne oruer Genyiyg We 
mowuon tor a new trial were aimrmed. ihe case 
was heard betore ex-Justice of the Supreme Couri, 
Nathaniel HM. Clement and Hon, Augustus Van 
Wyck, then on the bench of the City Court ot 
brooklyn. 

The learned judge, in the course of his opinion, 
says: “* Lhe most dificult question in the case tor 
our discussion is this: Did the injury to the per- 
son and property of the plaintitt constitute a 
single cause of action, or two causes of actions 

“Phere seems to be but a single reported case 
in point in this State, and that at Special Term 
(tiorne v. Peckham, 10 Barb. 656), in which Judge 
Mason holds, on a like state of facts, that there 
was but a single cause of action. But Mr. Pom- 
eroy, in his work on * Kemedies and Kemedial 
Rights,’ says of that case, in a note at page 494, 
‘the correctness of this decision is more than 
doubtful.’ The precise question was decided 
recently in the Court of Appeal in England 
(Brunsden v. Humphrey, 14 Q. B. Div. 141), and 
although Chief Justice Coleridge dissented, yet 
we think that the reasoning of the majority of the 
court is unanswerable, and we therefore hold in 
the present case, that the injuries to the person 
and property of the plaintiff constituted two dis- 
tinct causes of action, and that the release and 
settlement of the claim for damages to the wagon 
did not discharge the claim of plaintiff for damages 
for personal injuries.” 

It seems, therefore, that the doctrine laid down 
by the City Court of Brooklyn, which is the dia- 
metrical opposite of that laid down by the Appel- 
late Division in the principal case—has the 
sanction of the authority of the Court of Appeals, 
and is the law in this State until overruled or 
denied by the Court of Appeals themselves. 

James M. Kerr, 

New York, Nov. 21, 1808. 

Sena es 


ANARCHISM. 


HE assassinations of M. Carnot, Senor Cano- 
T vas and the Empress of Austria have 
increased the already keen interest of continental 
governments in the proceedings of the so-called 
anarchists, and an international conference is pro- 
posed to devise means for their repression, says 
the London Law Journal. There seems to be a 
view in some European States that England will 
be an obstacle to any effective scheme. But we 
believe that this opinion will be found groundless. 
There is already a strong feeling against the 
admission of undesirable aliens, and it would need 
little further pressure to induce parliament to give 
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the executive power, with the assistance of the | 


courts, to exclude or expel bloodthirsty foreigners. 
But it is unlikely that we should consent to estab- 
lish the continental system of surveillance and 
passports, or require all foreigners to produce 
their papers. So far as anarchism is merely a 
scheme to alter the government of foreign States 
we should decline to interfere with it. But assas- 
sination with political or anti-social motives will 
receive no encouragement from English law. 
The surrender of Castioni was refused because the 
homicide with which he was charged was com- 
mitted in the course of a political disturbance. 
But in the subsequent case of Meunier it was dis- 
tinctly laid down by the High Court that attacks 
by anarchists on person or property cannot be 
regarded as political affenses; and in the case oi 
Francois the court ordered the surrender of an 
anarchist accused of complicity in murder by 
means of explosives. Further than this, if any 
person, whether subject or foreigner, conspires or 
incites to the murder of any person abroad, 
whether sovereign or subject, he is liable, under 
section 4 of the Offenses Against the Person Act, 
1861, to penal servitude for ten years, and the 
enactment has been enforced in more than one 
case with reference to incitement to kill foreign 
sovereigns — e. g., Regina v. Most, 50 Law J. Rep. 
M. C. 113 —and there will be no hesitation by the 
English authorities in prosecuting any anarchist 
who in England concerns himself in plots to mur- 
der personages abroad. 


~> ————_ 


tINCAPACITATION OF JUROR DURING 
TRIAL 


N\HE recent trial of Eli Shaw, at Camden, N. J., 

for the murder of his mother and grand- 
mother, ending in an acquittal, apparently adds 
another to the permanent list of American murder 
mysteries. Without attempting discuss the 
facts or the merits, we may refer to one feature of 
the trial. One of the jurors was taken sick before 
the final submission, and for a time it seemed as 
if he might not sufficiently recover to allow the 
trial to be completed. It is probable that if the 
verdict had been the other way one ground of 
error assigned would have been the juror’s mental 
incapacity, to be presumed from his physical weak- 
ness. Such point was raised in the Buchanan case 
in New York, and very, satisfactorily disposed of, 
under the facts appearing, by Recorder Smyth (25 | 
N. Y. Supp. 481). 

It would seem that the most obvious and simple 
precaution to avert mistrials is quite uniformly | 
overlooked. Public prosecutors should be author- 
ized, and should make it their systematic duty, to 
guard against the acceptance, upon a trial promis- 
ing to be protracted, of persons suffering from 
organic or chronic disease, or nervous weakness, 


tO 
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rendering it probable that they will break down. 
It might be necessary for such end to specifically 
extend the provisions of subdivision 4 of section 
1027 of the Code of Civil Procedure and section 
375 of the Code of Criminal Procedure. The for- 
mer provision prescribes as one of the qualifica- 
tions of a trial juror that he must be “in the 
possession of his natural faculties, and not infirm 
or decrepit.” Section 375 of the Code of Criminal 
Procedure adopts as one of the general causes of 
challenge “a want of any of the qualifications pre- 
scribed by the Code of Civil Procedure, to render 
a person a competent juror.” We believe that the 
physical requisites of eligibility, especially in crim- 
inal cases, should be extended beyund the mere 
circumstance that a person is not “infirm” or 
“decrepit.” A strong argument might be made 
that neither of these words refers to latent, but 
that they both comprehend merely patent physical 
weakness. It is, of course, in the lengthy trials 
that incapacitations principally occur. Members 
of the bar realize what a tremendous strain, mental 
and physical, the conduct of a long trial is. The 
strain is not as great, but still very appreciable 
upon jurymen. If the evidence is harrowing and 
conflicting they are under constant excitement, and 
this, combined with bad air and change of habits, 
is well calculated to knock out a nervous weak- 
ling. It would be far better to have a dose oi 
“knock-out drops,” going not to the question of 
bias but physique, administered before the jury is 
formed, that is, to propound a series of questions 
touching disease predisposing towards fainting fits, 
or other forms of incapacity. It may be suggested 
that a wider loophole would thereby be opened for 
the evasion of jury duty by competent men. There 
is point to the objection, but it is not insuperable. 
It would be decidedly the lesser of two evils to 
adopt some general physical test, even at the ex- 
pense of making jury-getting more difficult, than 
to blindly run the risk of mistrials, with the mis- 
carriage of justice and great public expense which 
they entail. 

A scheme has been suggested to obviate mis- 
trials, when incapacities actually occur, by swear- 
ing in a thirteenth juryman, he to be present 
throughout the trial, but to take no part unless 
one of the regular jurors is obliged to retire. It 
is doubtful whether the advocates of this project 
realize the technically serious bearing it would 
have upon the institution of trial by jury as it now 
exists. The thirteenth juror could not be per- 
mitted to consult with his possible associates dur- 
ing the progress of the trial, because, unless a cer- 
tain contingency happened, he would be a mere 
outsider. As the strain grows greater toward the 
close, the breaking down of a juror is very apt to 
occur after the submission of the case. This was 
the fact in the Buchanan case in New York above 
referred to. If one juror be retired after submis- 
sion and another substituted, the retiring juror 
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would become the outsider, and there would have | false, but is neither libel per se nor a cause vi 


been the heretical feature of the presence o1, and 
the consultation by jurors with, an outsider in the 
jury-room. 

Our present system is a highly technical and 
artificial product. We are tar trom believing that 
‘it should be superstitiously regarded or held sacred 
irom innovation even in criminal cases. ‘the intro- 
duction of the thirteenth alternate juror itselt 
would be a very material technical innovation, tor 
which probably a constitutional amendment would 
have to be procured. The question is whether it 
would be, on the whole, a wise and really expedi- 
ent change. Is it not rather a clumsy expedient 
to preserve, at the expense of substantially good 
policy, the cabalistic number, twelve? Few sen- 
sible men doubt that it, in the historical develop- 
ment of the system, ten or eleven had become 
established as the orthodox number of triors, the 
efficiency and popular respect for jury trials would 
be as great as they are now. Is it not probably 
true that results of as great, or even greater cor- 
rectness and justice, would be rendered by eleven 
men, who had faced their certain responsibility 
from the commencement of a trial, without the 
intervention of one who, if not a mere looker-on 
in Vienna, regarded his participation only as a 
remote contingency? 

We realize that it would be futile to advocate a 
change allowing verdicts by less than twelve in 
criminal cases at present. The experiment must 
first be tried and the way prepared in civil cases. 
But with our present light it seems unwise to push 
the alternate juror scheme. — The New York Law 
Journal. 


——_>___—_ 


THE RIGHT OF PRIVACY. 
T has long been public opinion that there must 
be found some principle of law to protect thie 
privacy of the individual from the paragraphs, car- 
ricatures and advertisements of the public print. 
A development in the law to meet this opinion 
would seem to be arrested by a recent decision in 
the Queen’s Bench Division (Dockrell v. Dougall, 
78 Law Times Rep. 840). In this case the plain- 
tiff was a physician, the defendant the owner of 
a medicine called Sallyco. In an advertisement 
of his medicine the defendant published of the 
plaintiff, with substantial truth, but without author- 
ization: “ Dr. Morgan Dockrell, physician to St. 
John’s Hospital, London, is prescribing Sallyco 
as an habitual drink. Dr. Dockrell says nothing 
has done his gout so much good.” For this the 
plaintiff brought an action; but the suit was dis- 
missed upon the ground that there was no injury 

to the plaintiff’s property or reputation. 
The present actions for defamation fail to give a 
remedy in two classes of cases where there may 
often be actual wrongs. When a statement is 








pecuniary loss, and when a publication is true, 
tuere are no actions ior defamation. ‘he exist- 
ence of this unredressed residue in the law goy- 
erning publication has given rise to the question 
whether the modern law does not recognize some- 
thing in the nature of a right to privacy to protect 
personal appearance, sayings, acts and personal 
relations from unwished publicity. This hypoth- 
esis of a right to privacy has appeared by way oi 
dictum in late American reports (Schuyler v. Cur- 
tis, 147 N. Y. 434). The tendency of English 
authority has also been definitely in the same 
direction until the refusal of a remedy in the prin- 
cipal case (Prince Albert v. Strange, 2 DeG. & 
Sm. 652). The general result has been that with 
various reasons and in varying ways relief has been 
given in the case of some outrages against pri- 
vacy; but the existence of a special category of 
rights to privacy has not been clearly realized, or 
the limits precisely defined. (Dixon v. Holden, 
L. R., 7 Eq. 488.) 

The principle upon which a right against an 
invasion of privacy depends appears from a simple 
analysis of rights. Even crudest common. law 
protected the person from more than mere bat- 
teries; it considered assaults and insults trespasses 
as well. The essential element in the trespass was 
the invasion of the person against the person's 
will. As sensations grew more intense, that be- 
came an invasion of the person which a ruder age 
did not so consider. The redress for the invasion 
of privacy may then well be a modern phrase of 
the protection given to the person since the 
ancient trespass. If this view be correct, any pub- 
lication which invades the privacy of a private 
individual, or such privacy of a public individual 
as he had not forfeited by his position, is a prima 
facie injury without damage. — Harvard 
Law Review. 


more 


WHO MAY ASK TOBE DECLARED A BANK- 
RUPT UNDER THE NEW LAW, AND THE 
COST OF THE PROCEDURE ? 


By Wo. C. SPRAGUE. 





HE National Bankruptcy Law, which passed 
the last congress, went into effect at once on 
its passage — July 1, 1898; but no petition for 
voluntary bankruptcy could be filed until August 
1 following, and no petition for involuntary bank- 
ruptcy could be filed until November 1; that is, 
after August I a man may voluntarily become a 
bankrupt, and before November 1 his creditors 
cannot compel him to become one. 

The law contains over 16,000 words, and, as is 
the case with all laws covering so great a subject, 
its provisions are so many and so interdependent 
that the average citizen will do well'to let a lawyer 
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read and interpret it for him; and even then the 
chances are about even that he may not under- 
stand it, for scarcely was the law printed and in 
the hands of the people before lawyers were con- 
tending over it, differing materially regarding its 
force and effect and the practice under it. Indeed. 
there is every reason to expect that long and 
bitter controversies in the courts will ensue before 
the practice is settled and the lawyer and his 
client may feel the ground under them secure. 

It is desirable that the classes of persons whom 
the law was intended to benefit should be distinctly 
pointed out. It has been held by some that the 
law is a creditors’ law, intended to benefit, first and 
most of all, the creditor class; by others it is as- 
serted to be a debtors’ law, and for that great 
number of citizens who, since the last bankruptcy 
act was annulled, 1878, have been unfortunate and 
need the aid of legislation to enabie them to shake 
off the load that 
afresh. 


oppresses them and to start 

We shall, in this article, look upon the law as 
intended for the unfortunate debtor, and seek to 
determine whom the law looks upon as such and, 
therefore, seeks to relieve. The law says (sec. 5, 
chap. 3): “ Any person who owes debts, except a 
corporation, may become a voluntary bankrupt.” 
By voluntary bankrupt is meant one who becomes 
such by virtue of his own conscious act. But, 
first, what is meant by bankrupt. This term is not 
synonymous with insolvent. An insolvent is one 
who is unable to pay his debts; a bankrupt is one 
who has been declared by a court to be unable to 
pay his debts. A bankrupt is an insolvent; but an 
insolvent is not necessarily a bankrupt. 

Hence, the law means to say that any person 
who owes debts (except a corporation) may apply 
to a court to have himself adjudged a bankrupt. 
Corporations are, in the eyes of the law, “ per- 
sons;”’ hence, as congress wished to take it out of 
the power of corporations to go into court and 
ask to be adjudged bankrupt and relieved of their 
debts, it was necessary to specifically except them. 
Under some State insolvency laws, which this 
National Bankruptcy Law has now superceded, 
a corporation could file a petition in insolvency. 

Under the provisions of the new law, certain 
classes of corporations, as those engaged princi- 
pally in manufacturing, trading, printing, publish- 
ing, or mercantile pursuits, may, if they owe debts 
of $1,000 or more, be proceeded against by cred- 
itors in bankruptcy proceedings: but no private 
corporation of any kind can go into court and ask 
to be declared a bankrupt: and this applies to in- 
corporated banks, insurance companies, fraternal 
societies, etc., as well as limited or other partner- 
ship associations organized under laws making the 
capital subscribed alone responsible for the debts 
of the association. 

One need not be a citizen of the United States in 
order to take advantage of the law. An alien 
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| the money with which to pay such fees.” 
| a case no deposit is required. 


owing debts here may file his own petition in 
bankruptcy as soon as he has acquired the neces- 
sary residence in the United States. 3 

The better opinion is that an infant (that is, one 
under legal age) cannot be adjudged a bankrupt, 
though a case in the Federal courts under a for- 
mer law, and reported as In re Book (3 McLean, 
317), holds to the contrary. 

A lunatic or insane person cannot be adjudged 
a bankrupt. 

As to married women, it may be said that the 
court will regard the laws of the State where the 
woman has her legal residence. If by the law of 
that State a woman may make valid contracts in 
trade, she may file her petition in bankruptcy; 
otherwise not. 

Sec. 5 of chap. 3 provides: “ A partnership dur- 
ing the continuation of the partnership business, or 
after its dissolution and before the final settlement 
thereof, may be adjudged a bankrupt.” 

One or more of the partners may file the peti- 
tion. 

After a firm is dissolved, any one of the partners 
may petition the court to have the firm declared 
bankrupt so long as any unfinished business, debts, 
credits or assets remain. If on petition in bank- 
ruptcy by one or more partners, one or more of 
the partners is not adjudged bankrupt, the part- 
nership property will not be administered in bank- 
ruptcy, unless by consent of the partner or partners 
not adjudged bankrupt; in such a case the partner 
or partners not adjudged bankrupt settle the part- 
nership business as expeditiously as its nature will 
permit and account for the interest of the partner 
or partners adjudged bankrupt. 

As to the cost of the procedure, I may say that 
the great expense entailed by the old laws was 
what brought about their repeal. 
law fees are moderate. 

The petitioner must deposit with the clerk the 
sum of twenty-five dollars ($25), except in the 
case of a petition “ 


Under the new 


of a proposed voluntary bank- 
rupt, which is accompanied by an affidavit stating 
that the petitioner is without, and cannot obtain, 
In such 
Of the twenty-five 
dollars ($25), ten dollars ($10) is for clerk’s fee, 
ten dollars ($10) for referee’s fee, and five dollars 
($5) for trustee’s fee. The trustee, in addition, re- 
ceives such commission as may be allowed by the 
court, not to exceed three per centum on the first 
five thousand dollars ($5,000), to be paid as divi- 
dents and commissions, two per centum on the 
second five thousand dollars ($5,000), and one per 
centum on the balance. The referee will receive, 
in addition to the ten dollars ($10) deposited with 
the clerk, a commission of “one per centum on 


| sums to be paid as dividends and commissions, or 


\ 


one-half of one per centum on the amount to be 
paid to creditors upon the confirmation of a com- 
position.” Thus, in a case where the net assets 
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for distribution amount to twelve thousand dollars 
($12,000), the clerk’s fee would be, as in all cases, 
ten dollars ($10); the referee’s, unless an offer of 
composition was made and confirmed, one hun- 
dred and thirty dollars ($130); the trustee’s not to 
exceed two hundred and seventy-five dollars 
($275) —a total expense for these officers in such 
a case of four hundred and fifteen dollars ($415). 

The petitioner is allowed also one reasonable at- 
torney’s fee, to be paid out of the estate before 
distribution to creditors, the amount to be fixed 
by the court. 

In another article I will treat the subject, “* Who 
May Be Forced Into Bankruptcy.” 





a , 


CONTRABAND OF WAR. 

'¥{'O mitigate as much as possible the calamities 

and sufferings of warfare, and to restrict them 
to the belligerent powers, nations have deemed it 
convenient to act upon certain principles, which, 
like the common law of this country, have become 
fixed by usage, confirmed by precedent, and ilius- 
trated by the most eminent jurists, says the Lon- 
don Law Times. These principles have been 
recognized in treaties between civilized nations in 
all ages, the effect being that countries not en- 
gaged in war, not interposing in it, shall not be 
prejudiced by the feuds of contending nations. 

With each new outbreak of hostilities between 
civilized powers the subject of contraband of war 
splings at once into freshly revived importance. 
Commodities useful in war, or auxiliary or subser- 
vient to it, and the importation of which to an 
enemy is prohibited, are called contraband goods. 
What commerce shall be deemed contraband is a 
question that has been much discussed between the 
governments of belligerent States and the mer- 
chants of neutral nations. Grotius, in a classifica- 
tion which has been adopted ever since his time, 
divides all articles of commerce for the above pur- 
pose under three heads: (1) Materials ready 
wrought up for the immediate purposes of war, 
é. g.. arms and ammunition designed for war; (2) 
articles of luxury; and (3) materials which may be 
wrought up or employed for the purposes of war, 
e. g., sail-cloth, timber, pitch, sulphur, money, pro- 
visions, ships, etc., which, being of use in times of 
peace as well as of war, are frequently termed 
articles ancipitis usus. 

Contraband articles are said to be of an infec- 
tious nature, so as to contaminate the whole cargo 
belonging to the same owner, by which meta- 
phorical language is meant that all the merchan- 
dise which he may have embarked in the same 
ship is liable to seizure and confiscation. This 
consequence does not, however, except in aggra- 
vated cases, extend to the ship, unless she also 
belong to the owner of the goods. In ordinary 
cases the only loss sustained by the ship-owner 








from having contraband articles on board is the 
less of freight and expenses. If, however, the ship 
and goods be owned by the same person, or if the 
contraband articles are sought to be protected by 
a false destination or false papers, the contagion 
of the contraband will extend to the whole of the 
ship and cargo, and both will be subject to con- 
fiscation. Contraband trade in the proper sense 
of the word can only be carried on by neutrals in 
time oi war. The rights of a belligerent nation 
egainst the delinquencies of neutrals would exist 
to no purpose if she were not clothed with the 
practical power of enforcing them; such a power, 
by the law of nations, exists. We cannot prevent 
the consequence of contraband goods, says Vattel, 
without searching neutral vessels that we meet at 
sea. We have, therefore, a right to search them; 
a neutral ship refusing to be searched would, from 
that proceeding alone, be condemned as lawiul 
piize. The whole international law upon this sub- 
ject is admirably summed up by Sir William Scott 
in his judgment in the case of The Maria (1 Rob. 
340), where he establishes three important points; 
(1) That the right of visiting and searching mer- 
chant ships upon the high seas, whatever be the 
ships, whatever be the cargoes, whatever be the 
destinations, is the incontestable right of the law- 
tully commissioned cruisers of a_ belligerent 
nation; (2) that the authority of the sovereign oi 
the neutral country being interposed in any man- 
ner of mere force cannot legally vary the rights oi 
a lawfully commissioned belligerent cruiser; (3) 
that the penalty for the violent contravention o1 
this right is the confiscation of the property su 
withheld from visitation and search. 

Among modern jurists Ortolan and Heffter 
agree that contraband cannot be limited to mu- 
nitions of war, but must extend to raw materials 
and merchandise, if clearly destined for actual and 
immediate military use. Mr. Hall proposes a 
classification of contraband goods, not being mu- 
nitions of war, based on their more or less intimate 
connection with military operations. Among these 
he includes horses, saltpetre, sulphur, materials of 
naval construction, such as timber, cordage, pitch 
(stated by the British government during the 
Crimean war to be contraband), marine engines, 
eic., and coal, if its immediate destination be mili- 
tary. Thus, in the Franco-German war, 1870, ves- 
sels laden with coal were forbidden to sail from 
English ports to the French fleet in the North 
Sea. Provisions of various kinds — biscuits, 
cheese, wine, corn — have, both in England and 
America — been held contraband. 

For the neutral merchant the principle of contra- 
band is simply the introduction of a new element 
irto his commercial calculations. It is the ad- 
dition of an exceptional risk which is to be met 
by an exceptional profit. A shipment of arms to 


a belligerent is exposed, beside the ordinary perils 
of the sea, to the especial peril of capture and 
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confiscation. Higher prices must consequertly be 
demanded than would rule if the nation of the 
consignee were at peace with its neighbors. This 
being the precise aspect of the matter commer- 
cially, it follows that the principle of contraband 
imposes no restriction upon neutral trade, but 1s 
simply an incumbrance upon it. The general right 


of the neutral to trade to and with the belligerent: | 


reinains as full and perfect after as it was hefore 
the inception of the war. No law puts a positive 
prohibition upon any branch of commerce, but 
international law fastens upon commerce in cer- 
tain specific articles called contraband the incum- 
brance, risk or penalty of confiscation if they be 
captured by either belligerent in transit to the 
other. Some publicists, it is true, speak of trade 
in these articles as “ illegal; ’ but the phrase is nw! 
exactly accurate. If the trade is “ illegal,” it must 
be contrary to some recognized code of law. Yet 
itis not in contravention of any description of law 
whatever. It is not in contravention of inter- 
national law; for if international law forbade the 
exportation and sale of arms to a belligerent, then 
such exportation and sale, being a positive breach 
of a positive injunction of a supreme code, would 
be a casus belli, would assume the shape of a 
national offense, and would enable the belligerent 
government to call the neutral government to ac- 
count. The exportation of material of war is not a 
casus belli, nor, so far as the neutral is concerned, 
does it wear the aspect of a national matter. In- 
ternational law, therefore, does not forbid it, but 
simply says of it, that it is a description of trade 
so injurious to the belligerent that he is entitled, 
without offense to the neutral, to break it up if he 
can. He is allowed to break it up by the simplest, 
if not, indeed, by the only practical method, by 
scizing and keeping such merchandise whenever 
he can lay hold of it upon the high seas on its 
way to his foe. 

After the declaration of war in 1870 between 
France and Germany the British government lost 
no time in announcing the determination of Great 
Rritain to maintain a position of neutrality be- 
tween the contending parties; but Germany ap- 
peared to wish that Great Britain should go fur 
ther, and that she should not only enjoin upon 
British subjects the obligations of neutrality, but 
that she should take it upon herself to enforce 
those obligations in a manner and to an extent 
wholly unusual. Germany complained that Eng- 
land had provisioned the French fleet with coal by 
direct communication of English vessels with the 
fleet, that there was an export of horses in large 
quantities to France, and that contracts had been 
entered into with English houses at Birmingham 
to supply the French government with cartridges. 
Germatry absolutely wished that England should 
not only forbid, but should also prevent, the ex- 
portation of articles contraband of war; that is to 
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say, that she should decide herself what articles 
were to be considered as contraband of war, and 
that she should keep such a watch upon her ports 
as to make it impossible for such articles to p- 
exported from them. When Prussia was in the 
same position as that in which Great Britain found 
herself in 1870, her line of conduct was similar, 
and she found herself equally unable to enforce 
upon her subjects stringent obligations against 
the exportation even of unquestionable munitions 
of war. During the Crimean war arms and mu- 
nitions were freely exported from Prussia to Rus- 
sia, and arms of Belgian manufacture found their 
way to the same quarter through Prussian terri- 
tory, in spite of a decree issued by the Prussian 
government prohibiting the transport of arms 
~ ning from foreign States. 

[t is generally admitted that provisions are not, 
in their own nature, contraband. But while some 
contend that they never can become so under any 
circumstances, Great Britain holds (and such is 
her uniform practice) that they may become liabie 
to condemnation by their special destination and 
intended use. When they are destined to the im- 
mediate supply of the military or naval forces of 
the enemy, the aid thus intended to be given for 
the prosecution of the war is so direct and impor- 
tant that the act of transportation is peculiarly 
noxious, and they are condemned without hesita- 
ction. 

Arnould lays down the rule that all insurances 
on articles contraband of war are wholly void and 
incapable of being enforced in the courts of the 
belligerent country; but if effected by or for neu- 
trals, and sought to be enforced in the court of a 
neutral State, the case would be different, for it 1s 
not deemed unlawful in a neutral, by its own gov- 
erninent, to be engaged in a contraband trade. 


~ — 


LEVIED ON THE DINNER. 


A Man Co.iectep A Dest Down IN 
TENNESSEE. 


Tow 


HE most interesting levy I ever heard of,” 

said Squire Bell, “was one that I made 

some time in 1868 or 1869, when I was a marshal of 

the Memphis Municipal Court. I had a judgment 

against old Col. Cockerill, who used to run a hotel. 

T had tried and tried to collect it until only four 
days of the time I was allowed were left. 

“T went to see the colonel again. I told him 
that he would have to do something. He said that 
if IT would just wait till Tuesday. which was the 
last day of the term, he would settle up. 

“ “Suppose you make it Monday. colonel,’ I said. 
for I knew that if I failed to make the levy on 
Tuesday my execution was dead, and I wanted a 
day of grace. Well, the colonel agreed to settle up 
or Monday. 
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“When Monday came the colonel was awfully 
sick, and his three boys, who were in the office, 
would let nobody see him. There were in those 
days, just as there are now, a lot of men lying 
round and waiting to get on the jury. I had 
counted the doors of the hotel dining-room, and I 
picked out a man for each door and gave them 
’ $1.50 apiece, and took them down to the hotel. 
When the gong sounded for dinner I had a man 
stand at each door and not let any one go in. 
There was a great deal of travel in those days, and 
the hotel was crowded. Pretty soon the people 
began to fill up the halls and wonder what was 
the matter. The doors of the dining-room were 
glass, and the people could see the tables set and 
the waiters standing round, but they couldn't 
get in. 

“This didn’t last very long before the old colonel 
sent tor me. ‘I call this a low trick, Mr. Ball,’ he 
said. 

* * No low trick at all, colonel,’ said I. ‘I have 
done a thing never done before in the world. | 
have levied on a hot dinner, and I am going to 
hold it till that money’s paid.’ 

“The colonel waxed wroth and swore he would 
beat the attorney in the case just as soon as he got 
well. But, finding that his getting hot didn’t keep 
the dinner from getting cold, he finally sent for the 
bookkeeper, who brought up about $500, which 
lacked just $150 of satisfying the judgment. The 
cclonel wanted to get off with this, but I demanded 
security. He was lying in bed, and reached under 
his pillow and handed me a watch and chain worth 
twice as much as was still due.” — Memphis Com- 
mercial Appeal. 


_——— 


DOCTOR VS LAWYER. 


A doctor, a lawyer, grim death and the devil 
Sat down to play euchre in Gooseberry Hall; 
The stake that they played for was Peter von 
Kottzen, 
The richest and proudest old burgher of all. 


The doctor was anxious to save the old duffer, 
Although he already had one wooden leg; 
For he kept recalling the wonderful fable 
Of Xsop, about the old goose and the egg. 


Both death and the devil had claims on Von Kott- 
zen 
And thought it high time to foreclose on the 
same; 
But gave their assent to try title by chances 
And waive their security pending the game. 


The lawver had wanted old Pete for a client, 
And plotted to win him, both early and late: 
But reached the conclusion no recourse was left 
him 
Except to administer Kottzen’s estate. 








And now came the pother, which ones should play 
partners, 
And how they should hormonize matters at 
stake. 
All three were against him, the doctor debated 
Which one of all three it were safest to take. 


When pushed to the choosing, he frankly admitted 

There seemed to be only one thing he could do: 

Take the devil and cance it, then trust to his 
honor 

For playing the game by all arts that he knew. 


When partners were settled, the pack was well 
shuffled, 
The cards were dealt rapidly, three times around; 
The lawyer dealt first, and glanced up at his 
partner 
Ard nodded his head when the trump had been 
found. 


T'e doctor was hopeful and laid down a bower 
And took the first trick in that desperate play, 

Then threw out a feeler, that passed to the devil 
And he took it in without any delay. 


Returning the lead, he threw out to the lawyer 
A trump that was taken by him in a trice 
The lawyer remarked, as he led back the joker, 
“Your Majesty gave us that happy device.” 


The last trick the doctor succeeding in taking, 
Then counted the game on the score by his side: 
And dealt the cards round with an air of compos- 
ure, 
Like that of a lover when winning his bride. 


Then death and the lawyer succeeded in winning 
Three tricks, and recorded their luck on the 
score, 
The lawyer said cooly, “ Luck clings to the devil, 
And now we are in for it — one tussle more.” 
Two game to the side had been taken by sequence, 


And all through the game not a hand had been 
weak; 
And one who looked on, blurted out with the 
comment, 
“The Trojans are at it! 
Greek!” 


It’s Greek meeting 


The odd game was pending and all of the players 
Bent over their cards with a terrible zest, 
And scanned their hands closely —aye, twenty 
times over, 
And cudgelled their brains as to which play was 
best. 


The doctor took one trick, and death took another, 
The devil took one and the lawyer the same. 

But death held the joker and played it serenely 
While slyly remarking, “Thus endeth the game!” 
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“And now my good fellow,” said death to the 
lawyer, 
* As business is pressing, my leave I must take; 
Let us to the chamber of Peter von Kottzen 
And there, like good partners, partition the 
stake.” 


“ Agreed!” said the lawyer, and off they went 
chuckling, 
And there (as an honest man I must relate), 
Death took what he played for, old Peter von 
Kottzen; 
The lawyer did likewise, he took the estate. 


And when he succeeded in leaving the widow 
And sundry half-orphans as poor as could be, 
Made terms with the devil for needed assistance 
And euchred the doctor quite out of his fee. 
Henry W. Rosy, M. D. 
Topeka, Kans., Nov. 1, 1808. 


—- 





English Aotes. 





Sir Hawkins his 
twenty-second year on the bench, having been ap 
pointed a judge on November 2, 1876. The dis 


tinguished judge, who is in his eighty-second year, 


Henry recently completed 


is the oldest member of the English judicature. 
All sorts of curious questions come before the 

courts for adjudication. One of the most curious 

the | 


posal of a quaitity of wine bequeathed to the late 


mentioned by aw Times, relates to the dis 
Sir Benjamin Ward Richardson for scientific pur 
poses. Sir Benjamin, being a strict teetotaler, 
never applied the wine for any purpose whatever — 
indeed, he was more than once accused of having 
consigned it to the sewers. The courts will ascer 
tain the facts and decide upon what disposition 
shall be made of the grape-juice, if any shall be 
found to have escaped the ravages of time — and 
other things. 

Nothing, perhaps, is more distinctive of our 
judges than their preferences in smoking, says the 
Lord Justice Rigby 


and Mr. Justice Wright are wedded to their pipes. 


Saturday Journal (London). 


and no briar can be too old or too strong to please 
them. Lord Justice Chitty is loyal to the cigarette. 


and the moment of his leaving the courts is the 
signal for his lighting one of these dainty com 
panions of his meditative and slow walk home. 
Lord Justice Lopes was always followed by a trail 
of cigar smoke, and his mantle has fallen not un- 
worthily on Lord Justice A. L. Smith, 


almost rivalled in his addiction to cigars by Jus- 


who is 


tices Lawrence and Mathew. 

A Kennington jobmaster appeared before Judge 
Emden at Lambeth County Court on a judgment 
summons for nonpayment of a corn merchant’s 
bill. Defendant pleaded that his means had be- 
come greatly restricted through misfortune in 
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business. He produced a bundle of judgments 
obtained against him in other courts. Judge 
Emden: “ Do your debts exceed £50?” ‘ Yes.” 
Judge Emden: “ Then why do you not go into the 
Bankruptcy Court?” “I cannot afford it.” Judge 
Emden: “I see; you form one of that unfortunate 
class to whom bankruptcy is an unattainable lux- 
ury.” Plaintiff said that he quite believed that 
defendant’s misfortunes arose through no fault of 
his own. Judge Emden: “ When will parliament 
undertake a little useful legislation by enlarging 
the jurisdiction of County Courts in bankruptcy 
matters? Under the present law what am I to do 
in a case like this? The defendant is not able to 
find the fees to go to the Bankruptcy Court, and 
his total indebtedness, though comparatively 
small, exceeds the amount for which County 
Courts can grant orders of administration. The 
result is that the defendant has to suffer for his 
misfortune by being harassed for the rest of his 
life with judgment summonses, whereas if he owed 
£20,000 he might, by paying down a few pounds, 
be entitled to the procedure of the Bankruptcy 
Court.” Plaintiff expressed his willingness to take 
payment at the rate of 5s. monthly. Judge Emden 
(to defendant): ‘“ As the law at present stands, I 
cannot help you to get clear of your debts as you 
could do were you richer. I shall adjourn your 
case, and you had better call your creditors to- 
gether.” — Law Journal (London). 


~- ~ — 


Legal ARotes of Pertinence. 





Ex-Minister Phelps, while making an argument 
in the Supreme Court at Washington, recently, 
fainted and had to be carried from the court-room. 
He was representing the Southern Pacific Railroad 
in a case against the Carnegie Steel Company, and 
was in the midst of his argument, when his voice 
failed and he collapsed. He was helped from the 
court-room by Justice White and taken in a car- 
riage to the home of Justice McKenna. He was 
much improved at latest accounts. 


Lawyer James T. Buchanan, of Pittsburg, had 
a quarrel with a restaurant keeper over the price 
of a beefsteak. The check was for a greater 
amount than the bill of fare called for. Buchanan 
wouldn’t pay the check; there was a row; Bu- 
chanan was arrested, locked up and kept incommu- 
nicado over night. He sued and has been awarded 
$4,000 damages by the trial judge. This was the 
costliest beefsteak ever served in Pittsburg. — 
New York Times. 

The main features of the plan to reconstruct the 
Federal courts, recommended at the last meeting 
of the American Bar Association, appears to be 
received with favor. The report, in substance, 
recommended one court of first instance in each 


| district, in place of the Circuit and District Courts, 
| and retaining circuit judges only as members of 
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the Circuit Court of Appeals. 


Of the proposed | goods in.as small quantities as 


is reasonable, 


change the New York Law Journal says: “ No | charging a fair price, and that a quarter litre even 


doubt there may be a variety of opinions as to the 


best arrangement of the details of this scheme, | 


but we think there will be quite general approval 
of its main features as proposed. There is no sub- 
stantial reason for retaining two trial courts as 
. separate organizations, and the circuit judges may 
well be permitted to devote all their time to appel- 
late work.” 

A student recently asked the president of Oberlin 
College if he could not take a shorter course than 
that prescribed by the institution. “Oh, yes,” 
was the reply; “ but that depends upon what you 
want to make of yourself. When God wants to 
make an oak he takes 600 years, but when he 
wants to make a squash he takes six months.” 
This is an idea that law students who object to 
the terms of study required by their States before 
admission to the bar may well ponder over. It 
takes years of study to make a real lawyer, but a 
low pettifogger can be made in less time than 
even a squash. There is a vast difference between 
a mere member of the bar and a lawyer. The man 
who wants to be a lawyer must and is willing to 
lay the foundations of his legal education both 
deep and strong. — Ex. 


Some months ago a western confectioner sought 
obtain a trade-mark for certain confections 
which he called by the name of the naval hero of 
Manila. 


to 


The examiner in charge of trade-marks 
refused to register the mark, citing the law which 
prohibits the use of the name of a person in desig- 
nating a trade-mark. The petitioner argued tliat 
Dewey was a‘celebrity, and that his name was re- 
moved from ordinary names. Commissioner 
Duell, in passing upon the case, said: “ However 
this may be, it is unnecessary at this time to decide 
whether or not, under the circumstances stated, 
the name Dewey is registrable. I cannot, however, 
refrain from expressing the opinion that even if it 
be registrable, no one has the right, without the 
consent of Dewey, to appropriate it as a trade- 
mark. A living celebrity is entitled to protection 
from the ordinary trader.” 


Bavaria has been shaken by a law case involv- 
ing the rights of the beer drinker and the decay 
of beer drinking. A man entered the Augustiner 
beer hall in Munich and asked for a “ pony” (one- 
quarter-litre) glass of beer; the waitress brought 
him a half-litre glass, which he refused, when he 
was told that the proprietor would not sell a 
smaller quantity. The man was a lawyer; he 
brought suit and had the proprietor fined 10 
marks. The case was appealed. The lessee of the 


Hofbrauhaus gave testimony that till this decision | 


was given no person in the history of his establish- 
ment had dreamed of asking for less than a half 
litre of Hofbrau. The court nevertheless gave 
judgment that landlords are bound to deliver 





| 


| 


of Hofbrau beer is a reasonable quantity. 

Child marriages continue to be common in 
India. The London Spectator tells of a marriage 
that took place the other day, the parties being a 
Bhattia widower of about forty and a Bhattia girl 
of about nine. The disparity in age is rather 
startling, and it is aggravated by other circum- 
stances; for instance, the widower has a daughter 
of about eighteen engaged as a teacher at a school 
of which her father is honorary manager, or some- 
thing like it. And his girl wife of nine is a pupil 
at the school under his daughter of eighteen. 
The first thing the girl wife of nine did on marry- 
ing was to remonstrate with her daughter of eigh- 
teen as to how she, the mother, could possibly 
sit at school on a bench while the daughter taught 
her from a chair! What is the poor daughter to 
do? She must give up her appointment as school- 
mistress or her dear mother of nine must give up 
attending school. It is for the father and husband 
to decide. 


Volume 4 of the annual reports of the Pennsyl- 
vania Bar Association has been received from the 
secretary, E. P. Allison. It contains 432 pages, or 
nearly 100 pages more than last year, including the 
address of President Hensel on the legislation of 
1897; also papers by Judge Endlich on “* Expert 
Testimony,” and by William Draper Lewis on the 
* Study of the Common Law,” and the annual ad- 
dress by Hon. John V. L. Findlay, of Baltimore, 
on “Some International Aspects of the Cuban 
Question.” The committee on legal biography 
have contributed ‘memorial notices of the Hon. 
IT emuel Amerman, Hon. Richard Vaux, George 
W. Biddle, Hon. John Scott, Henry C. Titus, 
Hon. William B. Waddell, Hon. Charles H. Noyes, 
l. McIntyre Braden and Hon. John J. Wickham. 
The list of those registering at the Water Gap 
discloses 178 members as in attendance, and the 
rolls of the association show a membership of 842 
on July 5, 1808, after allowing for losses from 
death, resignation, etc. This as against 807 en- 
rolled June 30, 1897. 


There has always existed one very vital and fatal 
defect in the fundamental principle of sanitary law 
as interpreted by our courts, namely, that an evil 
condition must actually exist before a legal rem- 
edy can be applied. This has absolutely destroyed 
the efficacy of much of sanitary law. Power to 
cope with infectious disease after it has made its 
appearance is insufficient power. Modern sanita- 
tion calls for legal power to prevent conditions 
favorable to the outbreak or continuance of dis- 
ease; in other words, for power to deal with the 
causes of the disease instead of with the disease 
itself; to close the stable, so to speak, before the 
horse is stolen. This is the power, par excellence, 
required by, and indispensable to, the health of- 


. 
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ficer of to-day. Thousands of human lives, mil- 
lions of dollars and untold happiness would be the 
reward of the American people if the health 
authorities throughout the country were clothed 
with legal powers to act when, in their judgment, 
it appeared necessary, instead of being compelled 
to wait until infectious disease actually made its 
appearance, before taking measures to combat it.— 
From “ National Public Health Legislation,” by 
U. O. B. Wingate, M. D., Secretary of the Wis- 
consin State Board of Health, in North American 
Review for November. 

The first law allowing prize money and bounty 
to officers and sailors of the United States navy 
was passed by congress March 2, 1799. It 
amended in an unimportant manner April 23, 1890 
The original law stood practically unchanged until 
July 17, 1862, when the civil war and the capture 


was 


of Confederate vessels necessitated a change to 
meet the situation at that time. On June 30, 1854 
the law was again amended, but has since remained 
unchanged. It does not differ materially to-day 
from the time it was first passed in 1799, nearly 
one hundred years ago. The men who destroyed 
Spanish vessels at Manila and at Santiago will 
receive their bounty under these laws, which, it 1s 
held by Auditor Morris of the treasury, cover both 
the subjects of prize money and bounty. Prize 
money goes to the crews of vessels capturing 
merchant vessels of the enemy or of any country 
violating neutrality laws. Bounty goes to the 
officers and crews of vessels which have captured 
or destroyed the vessels of war of the enemy. The 
amount paid in bounty is far in excess of that 
derived as prize money. A comparatively smal! 
amount of money was paid by the United States as 
prize money and bounty up to the time of the civil 
war, but as a result of that conflict millions of 
dollars went to fortunate officers and seamen of 
the United States. In the amounts 
paid were small fortunes. Sampson and his men 
will be thousands of dollars better off when they 


some cases 


are given their money for sinking Cervera’s fleet 
off Santiago. Dewey and his men will get small 
amounts, inasmuch as_ the 
them were not nearly so valuable as 
Santiago, and because the number of Spaniards 
on board the vessels at Manila was much smaller 
than at Santiago. Dewey fought forts as well as 
ships, but his fight with the forts brings no pay 
from Uncle Sam. 


ships destroyed by 


those sunk at 
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An unrestricted guaranty of payment indorsed 
on a negotiable instrument is held, in Commercial 
Bank v. Cheshire Provident Inst. ({Kan.] 41 L. R. 
A. 175), to be negotiable, and it is also held that 
it passes with the title to the instrument. 





Possible afterborn children are held, 
Curtin ({Ill.] 40 L. R. A. 776), to be 
decree directing the sale of property to preserve 
the interest of remaindermen under a devise of 
land from loss for nonpayment of taxes, where the 
parties in being and before the court have the 
same incentive to accomplish the same purpose as 
would move the parties not in esse if they were in 
being. 


in Gavin v. 
bound by a 


Publication of a delinquent tax list in the Eng- 
lish language, but in a newspaper which is other- 
wise printed in the German language, is held not 
o be sufficient in State, Goebel, v. Chamberlain 
(| Wis.] go L. R. A. 843), when the statute pro- 
vides in general terms for publication in a news- 
paper printed in the county, as the English lan- 
zuage is the language of the country to be used in 
ill official proceedings, in the absence of statute 
authority to the contrary. 

The drainage of seepage or surplus water from 
irrigated lands into a canal from which water is 
supplied for domestic purposes as well as for 
irrigation is held, in North Point Consol. Irrig. 
Co. v. Utah & Salt Lake Canal Co. ({Utah] 4o 
L. R. A. 851), to be wrongiul, when the drainage 
renders the waters unfit either for domestic or for 
irrigation purposes, and to constitute a nuisance, 
although a prescriptive right to do so might be 
acquired by twenty years’ uninterrupted use. 

Notice to an employer that one who is em- 
ployed to manage a brake controlling the pas- 
senger cage connected with a mine has become 
incompetent is held, in Walkowski v. Penokee & 
G. Consol. Mines ([Mich.] 41 L. R. A. 33), not 
to be implied from the fact that the engineer 
thought he ran the cage too fast, if there was 
nothing to show that the information has reached 
the employer. With this case is a remarkably 
elaborate note on the subject of knowledge as an 
clement of an employer's liability to an injured 
servant. 

The right of the owners of mills in Minneapolis, 
Minn., to an injunction against the use of the 
names Minneapolis and Minnesota on flour of a 
lower grade, made in another State from wheat of 
a different grade than that manufactured in Min- 
neapolis, is sustained in Pillsbury-Washburn Flour 
Mills Co. v. Eagle ({C. C. App., 7th C.] 41 L. R. 
A. 162), on the ground that the Minneapolis mil- 
lers had established a high reputation for flour 
bearing those names, and used therefor a superior 
quality of wheat, and the same process and the 
same kind of machinery, subjecting their product 
to the same kind of inspection. 


The right of a mortgagee to enforce the payment 
of the mortgage debt as against the grantee of the 
mortgagor who has assumed its payment is held, 
in Knapp v. Connecticut Mutual L. Ins. Co. ([C. 
C. App., 8th C.] 40 L. R. A. 861), to rest not upon 
any contract which the mortgagee can enforce at 








360 THE ALBANY LAW JOURNAL. 








law, but upon the fact that the grantee is primarily 
liable, while the mortgagor is surety, so that he 
may be subrogated to the rights of the mortgagor 
and by suit in equity compel the grantee to keep 
his engagement. By using the grantee the mort- 
gage does not adopt, the mortgagor’s covenants 
so as to prevent foreclosure of the mortgage for 
the balance of the debt. 
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Botes of Recent Amevican Accisions. 





Deed — Escrow — Unauthorized Delivery. — An 
escrow obtained from the depositary by a fraud 
practiced upon him by the grantee, who had not 
performed the conditions upon which delivery was 
to be made, the depositary being innocent of any 
wrong or bad faith, passes rto title either to ihe 
grantee or to an innocent purchaser from the 
latter. If, however, the grantor, after such im- 
proper delivery, ratified the same, the delivery was 
effectual to pass title from the grantor. (a) 
Whether or not in the present case there was rati- 
fication, as claimed, was a question which the 
judge ought to have submitted to the jury, instead 
of solving himself by granting a nonsuit. (Dixon 
v. Bristol Sav. Bank [Ga.], 31 S. E. Rep. 96.) 

Lynching of Prisoner by Mob — Liability of 
Sheriff and Sureties. —1. A sheriff, in the absence 
of malicious intent, is not liable for the acts of a 
mob in taking a prisoner, charged with murder, 
from the county jail, wherein he had been con- 
fined, although such jail was insecure, and the 
guard had been removed therefrom, and the keys 
given to an old and iffirm negro, and the sheriff 
had knowledge of the existence of public excite- 
ment, and had been requested by the prisoner and 
his counsel to remove him to a more secure jail. 
2. In the absence of malicious intent a sheriff is 
not liable for damages for the death of a prisoner 
caused by a lawless mob, although he was warned 
of the outrage, and was present and offered no 
resistance thereto. 3. The sureties on the sheriff's 
bond are not liable for the acts of the sheriff in 
maliciously aiding a mob to lynch a prisoner in 
his charge. (State v. Wade, Court of Appeals of 
Maryland. Opinion in full in 47 Cent. L. J. 368.) 


Telegraph Company — Damages. — In an action 
against a telegraph company, claiming damages 
for failure to transmit a message containing an 
order for goods, which had, before the delivery of 
the message to the telegraph company, been sold 
by the sender, the profits lost by the failure to re- 
ceive the goods are not too remote to be the sub- 
ject of recovery. (Walden v. Western Union Tel. 
Co. [Ga.], 31 S. E. Rep. 172.) 


Trespass— Rules of Damage in Law and 
Equity. — When a party wrongfully enters upon 
the lands of another and constructs thereon a wall 
to a building, the structure is regarded in law as a 
nuisance, and two remedies are open to the party 








suffering the trespass, viz.: An action at law for 
damages, and a suit in equity for an injunction 
and damages. In the action at law only such tem- 
porary damages are recoverable as have been sus- 
tained up to the time of the commencement of the 
action, and the plaintiff may bring successive ac- 
tions until the defendant abates the nuisance. In 
the suit in equity the plaintiff recovers only his 
damages up to the entry of the judgment, and at 
the same time secures an injunction which forbids 
future trespass. The foregoing rules of damage 
apply where the party committing the trespass has 
no power to condemn and acquire the property 
and rights which he has invaded. (Eugenia Stow- 
ers, respt., v. Thomas Gilbert, applt., N. Y. Court 
ot Appeals. Decided Oct. 4, 1808.) 
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Aew Hooks and New Editions. 

\ Treatise on the Law of the Contract of Pledge, 
as ‘Governed by Both the Common Law and 
the Civil Law. By Henry Denis, of the New 
Orleans Bar. New Orleans: F. F. Hansell & 
Bro., 1808. 

In this work the author, who is well known, 
particularly throughout the South, as professor of 
civil law at the Qulane University of Louisiana, 
has sought to arrive at a better knowledge and 
understanding of the law of pledge of the common 
law by comparing it with the law of the pledge of 
the civil law, from which it descends. He remarks 
in his preface that “both Judge Story and Mr. 
Schoules, in their treatises on pledges, recognized 
the relative obscurity and uncertainty of the com- 
non law on the subject, and suggested that assist- 
ance could be derived for its better understanding 
rom the knowledge of the civil law. This is my 
reason, and, if necessary, my excuse, for presenting 
this book to the consideration of the bench and 
bar of this country.” There is, indeed, no need of 
pology on the part of the author, for in spite of 
the growing objections to the useless multiplica- 
tion of text-books, it can be said confidently that 
he has made a really notable addition to the liter- 
ature of the law on the subject treated. It is writ- 
ten in clear, térse and vigorous style, and 
hroughout shows conscientious research and com- 
prehensive view. More than 75 authors and above 
1,000 cases have been cited, and to the text is ap- 
pended a valuable collection of forms. 
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BOOKS AND PAMPHLETS RECEIVED. 


Report of the Fourth Annual Meeting of the 
Pennsylvania Bar Association, held at Delaware 
Water Gap, July 7 and 8, 1808. 

Advertising in Some of Its Phases. Address of 
Frank A. Munsey, of New York, before the 
Sphinx Club, at the Waldorf-Astoria, New York, 
October 12, 1808. 
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